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Subject: Study 63(L) - Evidence Code (Judicial Notice of Foreign Lew)

Attached as Exhibit I is a letter the Chalrman received from
Dr. William B. Stern, Los Angeles foreign law expert. You will recall the+
w2 have had prior correspondence from Dr. Stern concerning the ssme
chbjections,

The Evidence Code mﬁde no great chango in the prior law respecting
judicial notice of forelgn law. We attach tha text of Code of Civil
Procedurgi Section 1875 as Exhibit II. PForeign law is covered by the
underlined portions of the section., Under Section L452(f) of the Evidence
Code, judicial notice may be taken of foreign law, Judicial notice must be
taken of foreign law if a party requests it and (i) gives each adverse
party sufficient notice of the request, through the pleadings or otherwise,
to enable such adverse party to prepare to meet the request, and {2)
furnishes the court with sufficient information to enable it to take
judicial notice of the matter. Evidence Code Section L53, The information
that mey be used in taking judicial notice is specified in Section LS5k of
the Evidence Code. Moreover, with reapect to foreign law that is of
substantial consequence to the determination o the action, each party must
be afforded & reascnsble opportunity to present information to the court
and, if the court .esorts to any source of information not recelved in open -
sourt, including the advice of persons learned in the subject matter, such
information and its source shall be mede a part of the record in the action
and the court shall afford each party reasonable opportunity to meet such
informatisn before judicial notice of wue matter mey be taken, BSee
Evidence Code Section 455. Finally, Evidence Code Section 460 permits the
eourt to appoint a disinterested witneas on foreign law to provide advice

as to what the foreign law ia.
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Dr. Stern has two cobjections:

First, he objects that the new law by inference does away with the
prior practice that foreign law is determined before the facts at issue
ere tried, We find nothing in the Evidence Code that so indicates, Compare
Evidence Code Section 453 with Code of Civil Procedure Section 1875(L4).
The time for determination of foreign law is a matter of judicial administra-
tion thet is not determined by the Evidence Code.

Second, he objects that almost "anything goes" under the new law
concerning the nature of the production of foreign law. The surces of
_~formation that may be consulted under the Evidence Code are specified
in Evidence Code Section 454 which provides:

454, (a) In determining the propriety of taking judicial
notice of a matter, or the tenor thereof: '

(1) Any source of pertinent information, including the
advice of persons learned in the asubject matter, may be consulted
or used, whether or not furnished by a party.

(2) Exclusisnary rules of evidence do not apply except

for Section 352 &nd the rules of privilege.

(b) Where the subject of judicial notice is the law of an
organization of nations, a foreign nation, or & public entity in

a foreign nation and the court resorts to the advice of persons

learned in the subject matter, such advice, if not received in

open court, shall be in writing.

This is not materially different from Code of Civil Procedure Section 187
which, after list.ng the matters to be judicially notlced, provides:

In all these cases the court may resort for its aid to
appropriate books or documents of reference. In cases arising

under subdivision 4 {foreign law] of this section, the court

may also resort to the advice of persons learned in the subject

matter, which advice, if not received in open court, shall be

in writing and made a part of the record in the action or proceeding.

Protection against the court's use of unrelisble information is prov:’ad
Wy Section 455.

The staff suggests that no change be made in the Evidence Code on the
matter of judielal notice of . foreign law.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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WILLIAM B. STERN

3030 FEANWODD AVENUE
LOS AMCELES, CALIFORNIA 90038, .5 A,
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TiNRE
Richard H. Kestinge, Esq. KEATINCE & STERLiNG

158 Bouth Spring Street
- los Angeles, Celifornia 90013

Dear Mr. Keatinge:

In accordance with our conversation of last Saturday, I enclose a
copy of the circular which I am using in my foreign law work.

One of the principal points is that the new law does by inference
away with the prior practice that foreign lsw 1s determined before the facte
at 1ssue are tried. This consequence repulis from the rule that foreign law
‘18 like ¥ domestic law and therefore is an issue before the court at all times
during the triasl. That I am not exaggerating or overly fearful has already been
shovn in & case in which, in reliance upon the spirit of the new enactment, the
German law relsting to negligence in a personal injury metter was shown in the
triel on and off over a period of seversal days and in between evidence. Orderly
procedure would have required that the foreign law should have been determined
first on the basls of the iassues of fact as stated in the pleadings and deter-

mined in the pretrial order. :

Other objections result from the fact that almost "anything goes" under
the new law concerning the ngture of the production of foreign law. In the above
cage, counsel of the defendant produced what was cbviously & canned brief on for-
eign law; it wves signed by defense counsel whko was not famillar with German law
or the German langusge but was appearently written in Germany to cover a& multitude
of situatlions, In addition, it was written without taking well-known changes 1n
German law of recent yesrs into consideration, aund some of the citations were
wrong. Counsel had not even checked the citations. This brief was admitied and,
of .course, there was no cross-examination and could not bave been any. 1 refused
to testify in the case. I do not comslder it the duty of an expert to fight sha-
dowe, and plaintiff's counsel was cbviously in no position to provide financially
for an expert to sit around in the lengthy trial for the case that his opponent
night spring & new surprise concerning the forelgn law in question; also, in this
case, under the new law, the court could well have stated at any time of the trial
that he read some secondary English langusge material {of doubtful velidity) con-
cerning the foreign law and required the expert to- be prepared to testify concerning
the errore in such material. '

While I consider that the Commission's objection to the submission of
foreign lew under osth is based on the distrust of oathe (as vividly described
in the current issue of Time, referring to "the battle of caths"}, I believe
that oaths are a necessary tocl of court procedure. 0Of course, substitutes to
oaths, such as declarations, solemn declarstions, statements as if given under



Richard H. Keatinge, Esq.
Page 2 :
April 29, 1966

oath, have been tried out in meny Jurisdictlons. In some Jurisdictions, the
importance of the cath is emphasized by precluding parties from taking 1t or

by teking the evidence of parties first and leasve 1t in the hands of the court
vbether a confirming oath should be taken thereafter. I belleve that all this
emphasizes the importance of requiring those concerned to adhere to the truth.
The fact that perjury or similar prosecutions may not he possible or are unlikely
does not affect the validity of the sbove statement; there are many persons,
including lawyers who are impressed by the solemmity required of their statements,

The argument that the lack of identification or of an ocath may go
to the weight of the foreign law communication, is an impractical argument.
Courts may not be informed sbout the ethlcal standards of the legal profes-
gion in & foreign country, one of whose members writes & letier, and the
court may, in fact, be highly impressed by a letter whick a foreign lawyer
may have written pro erguendo, The lack of oath or similar device might
even give & foreign lawyer the ides that he is supposed to argue rather
than be cbjective. Examples in practical life are mmerous; I hate to men-
tion them, But if I have to, I might refer o certain Mexican lewyers who,
prior to msking a statement not under oath, ingulre "What do you want me to
saar?"; Or, in a recent case, to a letter of a Jordanlen lawyer wbo referred
to & statute which guite obviously 4id not bear out the lawyer's contention,
I have & distinct feeling that he would not have sworn to Allsh that he
stated the truth. Fecilities for the taking of oaths are readily available
in foreign coumtries, at least before an American Consgul.

Sincerely yours,
62 @ b
William B. Stern
WBS:8l |

Bnclogure
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Mswrandmjo Counsel_ﬂan&ling Celifornis Casges
Involving Foreign Law

Under the present law, I have frequently suggested to counsel to present
the law of foreign countries to the courts by way of affidavit or declaration,
prepared and executed by s foreign law expert. Under See,1875 of the Code of
Civil Procedure, second last paragraph, a "writing” suffices, but it appears
to be more in keeping with &ue process that the writing is under cath or
cthervise subject %o the rules concerning perjury. Affidavits and declarations
have sufficed in mest cases, including contested cases, and the instances in
which a forelgn law expert was required to appear in court in person,
reduced to en almost wunoticeable minimuam.

This situation is likely to change under the Evidence Code., Courts will
have the widest latitude in finding and saccepting information on forelgn
law. Information on foreign law need not be submitted under ocath or under
penalty of perjury or even on the basis of a statement of qualifications of
the writer, and counsel mey produce anonymous opinions on foreign lsw. The
conrt may ltself research the foreign law, and contrary to the New York rule
may use any source of infermation, including, e.g., an wnsigned student note
in a periodical, Writers of statements on foreign law need not be avallsble
for additional questioning or for cross-exsmination. While the constitution-
ality of scme of these rules msy be questionable, the fact remaing that the
Evidence Code will presumsbly provide less restraint on the production of
foreipn law information than Is the case in any other State of the United
Btates or in any other common law Jurisdliction or in most eivil iaw Juris-
dictions.

The immediate result ofithe Bvidence Code will be that counsel will have
to be prepared more thoroughly concerning foreign law problems, that he will
have to be prepared to counteract surprise information produced at any stage
of the trial, and that reliance on affidaviis and declarations may no longer -
puffice. In turn, forelgn lew experts will be confronted with a great in-
crease of work, particularly in snswering unexpected questions on guick
notice. They will be unsble to respond to requeasts by counsel to sppear in
court on ehort notice, and to appear in person as freqguently as they furnish
affidavits and declarations, I regret the inconvenlence, work and expense
caused by the new ensctment and have striven hard to obtaln modifications of
the drafts of the Evidence Code., I can merely hope that the new enactment
will work better than I fear it will.

However, I feel it my duty to inform counsel that willingnesa to submit
a memorandun, affidavit or declaration on foreign law cannot e deemed
tantamount to a promize to appear in court in each cage, The anticipeted
rapid increase of desired court appearances makes this impossible. It will
.~ be necessary to reserve time for court appearances. I puggest that counsed
determines in his discretlon whether he desires to conclude a retainer agree-
ment with the expert to appear in court in a given case. Because of the anti-
cipated pressure of work, I suggest that such agreements be concluied as far
in sdvance as feasible, Cases in vhich there is a retainer, will be given .
preference in the order of time of the retainer and over cases in which there
is no retainer, Judging from present circumstances, counsel who does not
ccnclude & retalner sgreement, tukes the chance that the expert will not
have time for oral testimony.

William B, Stern
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’l 1875. -Judicial notlce
Text ot section lmtil Jan. 1, 1967

Gourtu to take judicial notiee of the following:

1. The true signification of all English warda and phrases, and of all
legal expreasfons;

2. Whatever is established by law;

8. Public and private official acts of the legislative, executive apd ju-
-dicial departments of this State and of the United States, and the laws of
the severs! states of the United States and the interpretation thereof by
|the hizhest courta of appellabe jurisdietion of auch states;

S A 'I‘he accession to oﬁiea and the official signatures and seals of office
of the principal officers of government in the legislative, exezutive, and
judicial departments of this State and of the United States;
1. The existence, title, national flag, and senl of every state or sover-
eigh recognized by the executive power of the United States;
8. The seals of courts of admiralty and maritime jurisdiction, and of
notaries public; ‘
9. The lawa of nature, the measure of time, and the geographieal divi-
sions and poiitical history of the world.
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_ This scction wos repealed by Stata:1968, o. 299, p. —, § 81,
operative Jan. 1, 1087, ) )
Htata 1005, ¢ 200, p. —-, operativo Jun.  ¢hat date, and to clatme of privikgo mada
1, 1047, this scction, enncted the  after Dea 31, 18G0, ape Eviience Coide
Evidence ¥or - provisions rolating  § 12,
wthtappliubilm of the Bvidence Code Tho suhjeet matiar of the repoaled ser-
brought on or after Jun. 1, tion in covored by Evkleses Code $§ 811,
M to furthor procoedings -pending on  451-456, 1482-14054,



